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The Markets in Financial Instruments Directive and the Single European
Market in Investment Services

Introduction
The Markets in Financial Instruments Directive, or MiFID", is one of the centrepiece legislative
measures in the European Union’s Financial Services Action Plan (FSAP). It is effective in the
UK from 1 November 2007 (which is also the deadline for all 30 EEA Member States’; the
deadline will not be met in most cases).
The implementation of MiFID will have an impact on the securities markets and investment firms
of all member states. The measures in the Directive are primarily targeted at regulated firms
operating in the financial markets, but MiFID nonetheless will have an impact on corporates who
are active in the markets as customers of regulated firms. Treasurers therefore do not need to
be experts on MiFID but they do need to be aware of the implications for their companies. This
Guidance Note explains the specific practical changes that will affect corporates, Additionally it
goes into the technical details of MiFID as useful background for the Treasurer, in-house lawyer,
or company secretary.
How to use this note
For the quick guide on the essentials for treasurers read the executive summary
To understand the key concepts in a little more detail concentrate on:

e  Will corporate treasuries be regulated under MiFID? on page 12

e Client status and categorisation section on page 17

e Best execution section on page 21

e Appropriateness and suitability section on page 22

To understand the whole picture — some of the subtleties, the legal background and so on:

e Read the document as a whole, including all Appendices.

! Directive 2004/39/EC.

> The European Economic Area or EEA is constituted by all 27 EU Member States along with Norway,
Iceland and Liechtenstein, which are members of the separate European Free Trade Association, or
EFTA. By operation of the EEA Agreement formed between the EU and the EFTA States and in force
since 1994, most legislative measures passed by the EU are now automatically adopted by these 3 EFTA
States.
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Executive Summary of MiFID implications for treasurers

MIFID is intended to establish a high level of core business standards across firms who provide
investment services or trading in securities and financial instruments in Europe. This is to
encourage uniform standards and hence ease of competition across borders. Through
regulation of financial firms customers will benefit from a number of protections and the
assurance that they are being dealt with in an even-handed way.

The requirements of MiFID are primarily targeted to make sure that retail customers are suitably
protected. Corporate treasury operations will for the most part want to be treated as
professional customers, in which case slightly relaxed standards of protection will apply but
there will be fewer hindrances on doing business quickly and cost effectively and without
excessive administrative burdens.

MiFID will come into force in the UK from 1 November 2007 and in theory in the rest of Europe
too. However most countries are running well behind the official timetable for implementation.

What sorts of transactions are included within MiFID rules?

The financial instruments to which MiFID will apply include transferable securities, money
market instruments, money market funds, options, futures, swaps, forward rate agreements and
all manner of derivatives, although certain commodity derivatives if they can be physically
settled and are for commercial purposes are excluded. (For full details see Appendix 1.)
Commodity and FX spot deals are excluded as are forward FX deals done for commercial
purposes. If a FX forward deal is associated with an investment service such as the acquisition
of some foreign currency shares it is within MiFID.

MiFID takes in investment services and activities such as portfolio management, investment
advice and importantly the execution of orders on behalf of clients. (For full details see Appendix
1)

How will your treasury operations be affected?

Client categorisation. The requirements of MiFID fall on the regulated financial firms which we
shall for convenience call banks. This means that the way in which your banks deal with you
will change, but exactly how they will change will depend on whether you are categorised as a
retall client, professional client or eligible counterparty (a sub-category of professional client). At
the retail end you would have the full set of protections which reduce if you move to the
professional and then eligible counterparty categories. We expect that treasurers will want to be
in one of the two less protected categories since they are well able to protect their own interests
and at these higher levels the administration and bureaucracy are reduced.

How the banks categorise you will depend on certain size criteria (on a stand alone rather than
group basis) although for existing customers there will be an automatic transition from the
existing private customer category into retail, from intermediate into professional and from
market counterparty into professional too.

Customers are able to opt up and down categories, and indeed can opt to have different
categories for different group companies, between different banks and even applicable to
different instruments, although this latter flexibility may not be offered in practice.

Best Execution: The banks will have responsibility to ensure best execution of client orders.
This concept includes placing the order through the market that might be expected to give the
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best price, speed of execution, certainty of successful settlement or the like. The duty of best
execution does not apply to eligible counterparties.

If a bank is not acting “on behalf of” a client then best execution does not apply. This means
that many OTC transactions or dealer markets where there is no reliance on the bank to go and
find a deal, will not be subject to best execution. For this reason most routine treasury dealing
can be expected to be exempt from best execution.

Appropriateness and Suitability: These are two key elements of client protection.

e The appropriateness requirement means that the bank must assess your knowledge
and experience of the relevant investment field — this is assumed for professional clients
and is not required for eligible counterparties

e Suitability goes further and means that the bank must also make sure that the product
or service is suitable for you given your particular financial position and investment
objectives. Suitability applies for all clients but comes into play only for investment
advice or portfolio management, so in such cases you might expect your bank to be
seeking extra information from you. However if the bank is giving you a good service to
start with it will probably already be gathering sufficient information in order to do its job
properly so that in practice there will be no extra burden. In the case of investment
advice, the bank may assume that a professional client (other than one who has opted
up to professional status) is able to bear any financial risk.

Will your treasury operations themselves become regulated?

Fortunately for most treasury departments you will not be directly regulated. If you are currently
unregulated under the Regulated Activities Order (RAO) you will be able to continue
unregulated. In MIFID there is an exemption for those who are regularly dealing for their own
account as long as it is ancillary to their main business considered on a group basis.

Provision of services intra-group should not cause a problem since these can be performed
without regulation if provided to group companies using the accounting definition of group found
in the Companies Act (50% holding or dominant influence). However this will mean that if
performing investment services or activities for joint ventures or external parties you may need
to become regulated under MiFID.

What can you expect to happen next?

In the run up to 1 November 2007 existing clients of banks will find that they are being notified
of their automatic transition to a MiFID client categorisation and are being given details of the
main differences between the categories and consequent implications. You may then wish to
consider if that is the right level or whether you want to opt up or down.

Banks will have to provide you with details of their arrangements and a summary of their policy
for achieving best execution (where required) and to receive your agreement to those
arrangements. You will also be notified of the bank’s costs and fees, arrangements for handling
client assets, policies on conflicts of interest and various risk warnings. These will need to be
acknowledged as received and understood.

Depending on the sorts of activity you have been doing with your banks, or perhaps are thinking
about doing, the banks will want to perform some due diligence around your circumstances so
that they can comply with their suitability and appropriateness obligations.
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These sorts of enquiries and provision of information will end up being replicated to each of your
subsidiaries that are likely to be dealing or using an investment service, not forgetting your
pension schemes too. If you are establishing a new special purpose financing company it will
not have any track record and if not of sufficient size may end up being treated as a retail client
and unable to deal with the wholesale section of your bank. You can handle this by dealing
through your normal group company which has wholesale status with the bank and doing a
back-to-back internal deal with the new subsidiary.

Express consents

MiFID requires banks to get the express separate consent of their clients in respect of certain
matters. Be prepared, therefore, to receive a request from your bank to give your specific
consent to:

e Using the Internet to provide information required to be given to clients by FSA rules;
o Effecting off market transactions on your behalf; and

In respect of equity trading, you giving an express instruction not to make public any “limit” order
which is not immediately executed.

The first request for consent would appear to be unproblematic, provided that the treasurer is
happy to monitor the bank’s website at regular intervals. The second request for consent allows
a bank to engage in OTC dealings off its own book or with third parties. In the wholesale debt
markets, having this flexibility is essential. The third consent request will be of limited
application to treasurers as it relates to share dealing only.
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The aims of MiFID

“MIFID as a whole is a ground-breaking package of measures. It will transform the
landscape for the trading of securities and introduce much needed competition and
efficiency throughout Europe’s financial markets.”

There are a number of headline consequences which will have a significant effect on the
investment services industry as a whole:

e the regulated investment services sector will expand, with the addition of important new
regulated investment services and products;

e as a result, the European investment services passport will enable firms to export a
wider range of investment services;

e national-level barriers within the single market will be reduced;

e important core business standards will for the first time be prescribed in detail at
European level; and

e the rules applying to different securities-trading venues will be harmonised, laying the
foundations for a wider range of regulated trading venues with more extensive trading
transparency.

The European Commission’s deadline for the transposition of MiFID into the national law of
each Member State is 31 January 2007, but a further 9-month period expiring on 1 November
2007 has been allowed for implementation, at which time the rules of the national regulators
giving effect to MiFID requirements must become effective.

Background

Since 1995, the Investment Services Directive® (ISD) has provided a limited degree of
harmonisation across the EEA? investment services sector. The ISD sets a minimum level of
regulation for investment firms across the EEA and at the same time establishes the
passporting regime for those regulated firms, enabling an investment firm regulated in one EEA
Member State to establish a branch in, or provide certain of its investment services cross-border
into, any other Member State — this is known as the “ISD passport”.

But the ISD has not been as effective as it might have been in establishing the framework for a
single European market in investment services. There are two principal reasons for this lack of
progress: first, the scope of investment activities to which the ISD applies is narrow; and
second, while Member States are required to permit EEA-regulated investment firms to passport
into their jurisdiction, they are not prohibited from imposing additional local rules (“super
equivalence”) which regulate the manner in which those services may be provided. MiFID has
come about as an update and extension of the ISD with the long-term intention to reduce
additional local rules.

¥ Charlie McCreevy, EU Commissioner for Internal Market and Services, Speech at the Institute for
European Affairs given on 30 June 2006.
* Directive 93/22/EEC
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Will corporate treasuries be regulated under MiFID?

Most corporate treasury operations currently operate on an unregulated basis, relying on
exclusions in the Regulated Activities Order (RAO)°. If you are at present exempt under the
RAO you will not be affected (as regards regulatory status) by the implementation of MiFID.

Background

In order to understand the impact of the Markets in Financial Instruments Directive (MiFID)! as
regards regulation requirements it is necessary to consider the position of corporate treasurers
under current law. Generally treasury operations are exempt from regulation by reliance on two
principal exemptions in the RAO, namely:

> Article 15 (dealing on own account but absence of holding out etc);
> Article 69 (insofar as it relates to dealings with or on behalf of group companies).

Reliance on these exclusions and their equivalents in the predecessor legislation has been
complicated by the existence of the superimposed requirements of the Investment Services
Directive (ISD)*, implemented into UK law in 1996. The effect of the ISD is to “override” certain
exclusions in the RAO, including the two noted above, where an entity’s activities mean that it is
an ‘“investment firm” providing “investment services”. In November 2007, the ISD will be
replaced by MiFID, which is similar to the ISD but more prescriptive and wider in scope.

Under the ISD, an investment firm is a person “the regular occupation or business of which is
the provision of investment services for third parties on a professional basis”. Investment
services include own account dealing, execution of orders and portfolio management, all
activities commonly undertaken by corporate treasurers, either for their own account or on
behalf of group companies.

Interaction of the RAO and the ISD: own account dealings in equities and debt

Article 15 of the RAO provides that it is not a regulated activity for a person to deal in
instruments (other than derivatives) where the person acts as principal unless (so far as is
relevant to corporate treasurers) he “holds himself out as engaging in the business of buying
investments of the kind to which the transaction relates, with a view to selling them” (Article
15(1)(a)). This provision draws a distinction between professional market participants operating
a short-term trading book and others who are more properly regarded as customers of the
market, albeit perhaps active customers. Translating this into ISD terms, the professional dealer
is providing a “service” to counterparties on a “professional basis”. Corporate treasurers do not
usually provide a service to the banks and brokers with which they deal — they are customers, to
which services are provided. Accordingly, the line between regulated and unregulated own
account dealing can be considered as drawn in the same place for the purposes of both the
RAO and the ISD.

Interaction of the RAO and the ISD: intra-group dealings in equities and debt

The position is less clear in the case of intra-group dealings. In the case of the ISD, a group
treasurer could well fall within the definition of “investment firm” with respect to the services it
provides to group companies. There is a relevant exclusion in the ISD, but it differs in two
significant ways from the equivalent exclusion in the RAO:

® S12001/544
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e The exclusion is available to entities which provide investment services "exclusively for their
parent undertakings, for their subsidiaries or for other subsidiaries of their parent
undertakings”.

e The definition of "group" is the accounting definition (found also in the Companies Act
1985), whereas for the purposes of the RAO a broader definition (including a 20%
shareholding) applies.

However, a corporate treasurer which relies on falling outside the definition of "investment firm"
for its own account dealings will as a result typically be able to meet the exclusivity condition
when it provides services to (accounting) group companies. It should be noted that services
provided to commercial joint venturers who are not accounting group companies do not have
the benefit of any ISD exclusion. In principle the provision of such services will mean that the
corporate treasurer is an investment firm and the exclusion for services to joint venture parties
also contained in Article 69 of the RAO will be overridden, so that the corporate treasurer would
require authorisation.

MiFID

In the MIFID the definition of “investment firm” is:

“any legal person whose regular occupation or business is the provision of one or more
investment services to third parties and/or the performance of one or more investment activities
on a professional basis”.

The main difference between this and the definition in the ISD is the distinction made between
“services” and “activities”. The distinction is made principally to clarify the position of firms that
deal professionally on their own account and are not providing a service in the sense of acting
on behalf of someone else. But, on its own, the new definition could cause a problem for
corporate treasurers and other regular own account dealers.

However, Article 2.1(i) of the MiFID provides a new exemption for those (mainly treasurers)
dealing on their own account in financial instruments “provided this is an ancillary activity to their
main business, when considered on a group basis, and that main business is not the provision
of investment services or banking services”.

The group exemption in MIFID reproduces that in the ISD, including the exclusivity conditions.
The exemption only extends to “services” and not “activities” but in practice this should not be a
problem because this exemption can be combined with the “ancillary dealings” exemption just
noted.

Derivatives: RAO, ISD and MiFID

Under the RAO, own account dealings in derivative instruments are exempt if the counterparty
or arranger of the deal is itself a professional dealer, such as a bank or broker (Article 16).
Where a treasurer deals in derivatives back-to-back as principal, with a professional dealer on
one side and a group company on the other, the treasurer will rely on a combination of the
group exemption and the exemption for dealing as principal with a professional counterparty.

Under the ISD/MIFID, agency dealings will fall within the group exemption provided that the
agent is a customer of the market and not acting as a professional market participant (in which
case it may be deemed to be providing “investment services” to third parties and fall outside the
terms of the directives’ group exemption). Under MiFID, back-to-back and other principal

-
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dealings will be exempt under the ancillary dealing and group exemptions. The “customer of the
market” analysis in respect of own account dealings in debt and equity applies also to own
account dealings in derivatives under the ISD.

Summary
The combination of the traditional ISD / MIFID group exemption and the new MiFID ancillary

dealing exemption should mean that any corporate treasurer which is at present exempt under
the RAO will not be affected (as regards regulatory status) by the implementation of MiFID.

-
% The Association of Corporate Treasurers, London, August 2007



15

This page intentionally left blank

-
=2 The Association of Corporate Treasurers, London, August 2007



16

Implications for Firms and their Clients

One potentially significant development is that the ISD applies only to firms providing
“investment services for third parties on a professional basis™, whereas MiFID applies to firms
whose regular occupation or business is “the provision of one or more investment services to
third parties and/or the performance of one or more investment activities on a professional
basis”’. This distinction was introduced principally to bring professional own-account dealers
within the scope of MIFID, even if their dealing could not be characterised as a “service” to a
client. The implication of this for determining if your treasury will itself be regulated is discussed
above.

Investment advice (meaning personal recommendations as to particular transactions) now falls
under the category “investment services and activities”.

“Ancillary services™ are services which, if performed by themselves, do not make the firm
concerned an investment firm requiring authorisation under MiFID (although, depending on their
nature, the performance of the services may be regulated under local law). But where an
investment firm, already performing an investment service or activity, also performs an ancillary
service in connection with an investment service or activity (for example, foreign exchange),
then the ancillary service will come within MiFID . Certain of MiFID’s conduct of business
requirements will then apply to the ancillary service.

“Investment research and financial analysis or other forms of general recommendation relating
to transactions in financial instruments™ becomes a new ancillary service under MiFID.

The lists of investment services and activities and ancillary services are set out in Appendix 1.

The main additions to MiFID’s list of financial instruments compared with those covered by the
ISD are derivatives, particularly derivatives not referenced to an investment or currency, such as
commodity derivatives. So commodity forwards, options and swaps are subject to MiFID, but
spot dealings in commodities are not, nor are commaodity derivatives with physical delivery done
for commercial purposes and not traded on a regulated market. This development is also
discussed further below.

Unlike the ISD, MIFID sets out detailed and specific requirements in relation to prudential and
conduct of business matters for investment firms. Much of this relates to organisational matters
within firms which is not the focus of this memorandum since it has little direct impact on
customers. However MIFID and its Level 2 Implementing Measures make specific provision in
relation to, among other things, outsourcing, customer categorisation, conflicts of interest, best
execution and suitability.

Instruments affected
A full list of MiFID instruments is included in Appendix 1. Many instruments commonly used by

Treasurers will be covered, including transferable securities, money market instruments,
options, futures, swaps, forward rate agreements and other derivative contracts.

® Article 1(2), ISD.

" Article 4(1), MiFID.

& Annex 1, section B, MiFID
® Annex 1, section B, MiFID
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Spot transactions in commodities are not included, while non-commercial forward markets are
covered. FX forwards entered into for commercial purposes are not covered (in other words,
the position as respects FX remains the same as under existing UK law so far as the
requirement for authorisation is concerned). However, FX provided by an investment firm in
connection with an investment service or activity is, as mentioned above, an ancillary service
and as such may be subject to some of MiFID’s requirements.

Client Status and Categorisation

Client status and categorisation is the area of MiFID that will have the most visible impact for
corporate treasurers. There will be the administrative chore of documenting agreement with the
company’s bankers as to which category will apply and to which instruments. This in turn will
determine the level of protections given to the company, the extent of any health warnings being
given and the overall behaviour of the bank with its customer. The directive allows a client to
have a different categorisation for different instruments, although for practical reasons most
banks will not be allowing this degree of flexibility.

Where there is a client relationship, MiFID requires investment firms to categorise their
customers before dealing with them and to apply differing regulatory protections depending on
the categorisation. But whereas the UK's pre-MiFID regime provides for three categories of
customer — private customer, intermediate customer and market counterparty — MiFID provides
for firms to categorise their clients into one of two main categories: retail clients and professional
clients. Within the professional clients category is a sub-category of eligible counterparties,
which, in certain circumstances, may be eligible for treatment as, in effect, super-professional
clients.

A retail client is any client which is not a professional client; a professional client is defined in
Annex Il of MiFID and includes, broadly, authorised financial institutions, high net worth
companies, regional and local government bodies and certain other institutional investors (these
are all called per se professional clients). Any firm which is currently treated in the UK as a
market counterparty, and most of those firms currently classified as intermediate customers, will
be treated as professional clients for the purposes of MiFID.

High net worth companies are those which meet two of the following size criteria:

e Balance sheet total of EUR 20m

e Netturnover of EUR 40m

e Own funds of EUR 2m

These size thresholds apply on a company by company basis rather than a group basis.

Firms can allow a retail client to opt up to professional client'® where the client satisfies two from

the following tests:

e has carried out at least 10 significant transactions per quarter over the previous 4
quarters

¢ holds cash and financial instruments over EUR 500,000

e has worked or currently works in the financial sector

19 An “elective professional client”
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And the firm has assessed that the client (or individual trading on behalf of a client entity*'-e.g.
the treasurer) is capable of making his own investment decisions and understands the risks
involved.

The client must request the opt-up in writing and must be given a warning of protections and
rights it may lose. The client must state in writing, in a separate document from the contract,
that it is aware of the consequences of losing protection.

Retail clients are afforded the highest degree of regulatory protection, whereas professional
clients are presumed to have sufficient financial awareness to be able to deal without all of the
regulatory protections under MiFID. Thus, when investment firms deal with professional clients,
certain regulatory obligations are either modified or disapplied: the obligations to supply
information to professional clients are less extensive?, experience and competency can be
assumed when applying the suitability and appropriateness test'®, the professional nature of the
client is taken into account when providing best execution'* and certain client reporting
obligations do not apply*°.

Any customer classified as a professional client (including an “eligible counterparty”) can
request non-professional treatment. The investment firm may then agree to “provide a higher
level of protection™® — in other words, a professional client may opt to be treated as a retail
client.

Investment firms are permitted to provide certain services to eligible counterparties pursuant to
a light-touch conduct of business regime under MiFID*". When providing execution and/or
reception and transmission services to such “eligible counterparties”, an investment firm is not
required to comply with MiFID’s detailed conduct of business requirements'®, the requirement to
provide best execution™ or the “prompt, fair and expeditious execution” requirement®.

Accordingly, under MiFID eligible counterparties can deal in the wholesale markets with other
participants in a regulatory environment similar to that applicable to market counterparties under
the UK’s pre-MiFID regime.

Certain entities are automatically treated as eligible counterparties (per se eligible
counterparties), namely investment firms, credit institutions, insurance companies, undertakings
for the collective investments of transferable securities (UCITS), pension funds and national
governments.

' coBs 35.4
2 see Chapter 6 of COBS, and Article 29, Level 2 Implementing Directive.

13 See Chapter 10 of COBS and Articles 35 and 36, Level 2 Implementing Directive.
4 COBS 11.2.6R and Atticle 44, Level 2 Implementing Directive.

> COBS 16.2.1R and Section 4, Chapter lll, Level 2 Implementing Directive.

'® COBS 3.7 and Annex II, MiFID.

7 Article 24, MiFID.

'8 Article 19, MiFID.

% Article 21, MiFID.

20 Article 22(1), MiFID.
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A professional client can be given or can opt up to eligible counterparty status but the rules
determining this will be set by the home member state of the firm, which could mean
inconsistencies will arise for the same entity dealing in differing states. Under FSA rules®, high
net worth companies which are professional clients can opt up.

Also under FSA rules, an elective professional client (other than an individual) may request
treatment as an elective eligible counterparty in respect of business for which it is a professional
client. Before dealing with its customer as an elective eligible counterparty, an investment firm
is required to obtain positive confirmation from that customer that it understands that it will be
treated in that way. As mentioned above, prior to dealing with retail and professional clients,
(but not eligible counterparties) a firm must supply certain information about the firm, its
execution policy, its costs and fees, its arrangements for handling client assets and funds and
guidance and risk warnings of instruments to be used. The client will be required to
acknowledge and confirm its understanding of this information.

New clients or existing clients being recategorised will need to be notified of their categorisation
and their right to request a different categorisation and any limitations on protection that that
categorisation would involve.

FSA transitional rules ensure that in many cases a client will be automatically provided with the
nearest equivalent MiFID categorisation to their previous categorisation. This is without
prejudice to a firm choosing to re-categorise a client for MiFID purposes. The transitional
provisions work as follows:

e An existing private customer becomes a retail client;

e An existing intermediate customer becomes a professional client (but the firm must inform
any client which does not in fact meet the MiFID conditions for being a per se professional
client about the “relevant conditions for the categorisation of clients”);

e Some market counterparties become professional clients (and the firm must inform any
client which does not in fact meet the MiFID conditions for being a per se professional client
about the “relevant conditions for the categorisation of clients”). However per se eligible
counterparties (see above) can be treated as such without further formality for eligible
counterparty business.

Where a client is being categorised as a professional client the “relevant conditions for the
categorisation of clients” means a statement of the main differences between the treatment of a
retail client and a professional client. This notification will affect a treasurer who is located in a
group company which does not meet the size requirements mentioned above.

Although there are no express transitional provisions in MiFID dealing with eligible
counterparties, FSA has given guidance in COBS that where an existing corporate client has
been dealt with as a market counterparty before 1 November 2007, it may be treated as an
eligible counterparty without the requirement to obtain client confirmation which will apply to
corporates which are not per se eligible counterparties.

1 See COBS 3.5.2R and COBS 3.6.4R

ACT
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Table : Client categorisation: criteria and consequences

RETAIL PROFESSIONAL CLIENT
CLIENT
ELIGIBLE CONTERPARTY
Category criteria Retail is the Based on the clients
deIauIt Experltlze, exgg;umce andt For UK is a high net worth
category tnow: ge and It they mee company which mean they
WO of: meets two of:
has pgrned out at Igaast 10 Balance sheet total of EUR
significant transactions per 20m
quar:er over the previous 4 Net turnover of EUR 40m
quarters Own funds of EUR 2m
holds cash and financial OR
instruments over EUR
500,000 is not an individual and has
requested ECP status (an
has worked or currently -
. : ) elective ECP)
works in the financial sector
OR OR
. Is a per se ECP
Is a per se professional .
client which includes a high | Note: Rules may vary with
net worth company home state
Flexibility between categories Opt up Opt down to retail allowed on | Opt down to professional or
allowed, request retail allowed
!nstrumen: by Opt up allowed (but not for
Instrumen an individual) depending on
Member State
Pre-dealing general Yes Yes (but not if a professional | Not required
information required client under the transitional
rules)
Best execution required Yes Yes Not required
Appropriateness required Yes Deemed met Not required
(applies to services other than
portfolio management or
investment advice or execution-
only services in non-complex
instruments)
(Appropriateness covers
experience and knowledge
relevant to the product of service
offered)
Suitability required Yes Can be assumed that experience and knowledge is met. Still

Applies to investment advice and
portfolio management

(Suitability c