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DIFFERING GLOBAL REGULATORY REQUIREMENTS ARE CONFUSING THE AIMS OF A TRULY GLOBAL
MARKET, SAYS PRICEWATERHOUSECOOPERS’ PETER WYMAN.

F
inancial scandals have arisen with monotonous
re g u l a rity at each downturn of the economic cy c l e
o ver at least the past 300 years since the separation of
m a n a gement and ownership of businesses bega n . I n
this re s p e c t, the recent scandals in the US were no
d i ffe rent from the loans and savings debacles in the US

or those in the UK in the early 1990s; a re l a t i ve ly small number of
companies collapse when the economic tide goes out and exposes
their flawed business model. New regulation is introduced to make
s u re that ‘nothing like this can every happen aga i n’. H o n e s t
businesses comply, but the next ge n e ration of ch a n c e rs do not, a n d
get found out eve n t u a l ly when the economy goes full circle aga i n .

G L O BAL SCA N DA L S . In one very material re s p e c t, h o w e ve r, E n ro n
and the other US scandals were very diffe rent from those wh i ch
p receded them. In the past, scandals and the associated re m e d i a l
regulation have been almost entire ly national affa i rs . The collapse
of the Maxwell empire re c e i ved re l a t i ve ly modest cove ra ge in the
US pre s s , e ven though there were large US businesses invo l ve d , a n d
the re ve rse was true with the loans and savings scandal. Ce rt a i n ly,
neither scandal produced a regulatory response the other side of
the At l a n t i c. H o w e ve r, a perhaps unexpected consequence of the
globalisation of business, i nvestment and the media was that
E n ron produced a regulatory reaction in almost every country with
a developed capital market, e ven when no scandal had ari s e n
t h e re .

To compound matters , the US Securities and Exch a n ge
Commission (SEC) , t ogether with the Public Co m p a ny Acc o u n t i n g
Ove rsight Board , h ave set themselves up to be, in effe c t, a global
re g u l a t o r. Their logic is that their duty is to protect A m e ri c a n
i nve s t o rs in companies listed on an A m e rican stock exch a n ge ,
re ga rdless of the domicile of the company concerned. As a re s u lt,
B ri t i s h , German and Au s t ralian companies, to name but a fe w, t h a t
h ave a listing in the US are subject to US securities laws and
regulatory ove rsight in an unprecedented way and to an
u n p recedented extent. S o, t o o, a re their auditors , a gain wh e re ve r
d o m i c i l e d . Since markets do not easily accept companies listed on

the same exch a n ge having diffe rent regulatory and disclosure
re q u i re m e n t s , it is inevitable that the US re gime will in due cours e
become the unive rsal re gime across all stock markets wh e re there
a re one or more companies that are a lso listed in the US.

H o w e ve r, as has alre a dy been said, go vernments and re g u l a t o rs
a c ross the world have also imposed their own new, a d d i t i o n a l
regulatory re q u i rements on companies listed on their stock
e xch a n ge s . While there has been mu ch discussion between
re g u l a t o rs , and many of the principles in the regulation of one
country can be seen in the regulation of others , e a ch has go n e
about matters in a slightly diffe rent way and each has imposed,
t h e re fo re , d u p l i c a t i ve regulation on mu ltinational companies and
their auditors .

Of cours e , c o u n t ries have always sought to protect their
i nve s t o rs through what they re ga rd as appro p riate re g u l a t i o n .
H o w e ve r, t h ey have also re c ognised that other countries have their
own regulation and, wh e re another country is seen to have a
b ro a d ly acceptable regulatory env i ro n m e n t, its regulation is
re c ognised as an acceptable substitute for appro p riate parts of the
host country’s pro c e d u re s . S o, a lt h o u g h , for example, the London
Listing Rules apply to all companies listed in London, the Listing
Au t h o rity will not re q u i re all aspects of UK corp o rate go ve r n a n c e
to apply to, s ay, a US company. Fu rt h e r m o re , London will
re c og n i s e , a gain by way of example, US auditors , p rovided they
h ave been appro ved by the appro p riate US re g u l a t o rs . It is this
concept of mutual re c ognition wh i ch the A m e ricans have now
l a rge ly destroy e d . And re g re t t a b ly, but inevitably, other countri e s
a re now playing tit- fo r- t a t, so that, b e fo re long, companies listed
on more than one stock exch a n ge , or with large subsidiaries in
m o re than one country, will face mu ltiple re g u l a t i o n .

At this point an example might be helpful. Section 404 of the
US Sarbanes-Oxley Act 2002 re q u i res that CEOs and CFOs mu s t
now certify that financial re p o rting controls are both fit fo r
p u rpose and have been applied. T h ey must document these
c o n t ro l s , test them and, in due cours e , their external auditors will
be re q u i red to attest to their assessment. By contra s t, the UK has
had a re q u i rement for companies to re v i e w, a n nu a l ly, t h e
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e ffe c t i veness of their internal controls relating to their financial
re p o rt i n g. This is a diffe rent process from the US and, wh e re a s
when it was introduced in the UK there was no similar re q u i re m e n t
in the US, Section 404 now places a mu ch heavier re q u i rement on
US-listed companies than those that are li sted only in the UK.
Other countries around the world either have , or are intro d u c i n g,
their own re q u i rements relating to the assessment of the
e ffe c t i veness of internal contro l s , all aimed at producing bro a d ly a
similar re s u lt, but all with diffe rent detailed re q u i re m e n t s .

Either duly listed companies will find themselves having to
c o m p ly with diffe rent re gi m e s , or they will simply adopt the US
re q u i re m e n t, despite the fact this does not sit well with the
p rinciples-based appro a ch to corp o rate go ve r n a n c e , f i n a n c i a l
re p o rting and auditing adopted in the UK and elsewh e re . To avo i d
either the duplication of cost and effo rt or the global adoption of
the US re q u i re m e n t s , the world needs to agree the ove ra l l
p rinciples relating to the assessment by dire c t o rs of internal
c o n t rols and the re p o rting of that assessment by both dire c t o rs
and auditors . Ea ch country wh i ch then adopts these principles into
its own domestic re p o rting re q u i rements should then be
re c ognised by all others as having a comparable system, t h e re fo re
re s t o ring the long-standing appro a ch of mutual re c og n i t i o n .

U N N E CC E S S A RY REGULAT I O N . T h e re fo re , the imposition on
mu ltinational companies of unnecessary regulation is not only
c o s t ly but is potentially counterp ro d u c t i ve if all the effo rt has to
go into ensuring compliance with the letter o f the regulation of a
number of diffe rent countri e s , rather than having time to think
p ro p e r ly about the re s u lts of their assessment. A proper system of
mutual re c ognition will re l i e ve this danger and, at the same time,

i n t roduce a healt hy degree of regulatory competition. The cost of
capital will be less in those markets wh i ch are seen to have
e ffe c t i ve regulation and so, o ver time, companies will be attra c t e d
to them. This is good for the development of global markets, wh i ch
in turn is good for the global economy wh i ch , at the end of the
d ay, should be the key objective .

Global markets ult i m a t e ly depend on a successful ‘g l o b a l ’ c a p i t a l
m a r k e t. A global capital market cannot be efficient if there are
w i l d ly diffe rent re q u i rements imposed on it by each national
j u ri s d i c t i o n . At the end of the day, t h e re fo re , a return to mu t u a l
re c ognition of national arra n ge m e n t s , under an agreed fra m e wo r k,
is needed for the good of the global economy.
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