CPD Spotlight Quiz
The Market Abuse and Disclosure Regime – Worked Solutions

Question 1

The FSA’s Disclosure Rules implement the Market Abuse Directive’s provisions on disclosure of material information – “inside information”.  Which of the following most closely reflects the main requirement of the Rules?

(a) inside information must be kept secret

(b) inside information must be known only to named individuals on an approved list

(c) inside information must be disclosed only if the company suspects a leak

(d) inside information must be disclosed as soon as possible

(e) don’t know

Answer

The right answer is (d) inside information must be disclosed as soon as possible

It is the company’s duty to ensure the confidentiality of information, in fact the MAD made this a regulatory obligation.  It is also true that a list must be maintained of those with access to “inside information” and that the list must be maintained.  However, the requirement is that the list be maintained, not that information is restricted to those named.  Further it is true that if there is evidence that inside information has been leaked then an announcement is required.  However, the overriding requirement of the MAD is that inside information should be disclosed “as soon as possible”
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Question 2

You are treasurer of a large company that has been the subject of much merger and takeover speculation in recent months and years.  Your company has been linked with potential US acquirors in the past.  Recently your company has actually been in discussion about an acquisition by a US buyer.

This morning you have read press rumour (again) that your company is in merger discussions with an American suitor. 

Which of the following should be your response to the rumour?

(a) do nothing, the reports contain no substantive information on who the acquiror is or the terms under discussion
(b) make sure that the lists of executives with access to the relevant information are up to date

(c) recommend an announcement that you are in discussions which may lead to acquisition because you suspect a leak

(d) suspect that the US company is the source of a leak and recommend abandoning discussion

(e) don’t know

Answer

The right answer is (a) 
do nothing, the reports contain no substantive information on who the acquiror is or the terms under discussion

An announcement may be required where speculation or market rumour is “largely accurate”.  However, as this speculation has circulated before, there is no real evidence that the confidentiality of the talks has been breached.  There is no need to respond to all speculation, even if it is true.

In contrast, if there is further detail such as deal structure, terms or dates of meetings, then that would be evidence of a breach of confidentiality and an announcement would be required.
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Question 3

ABC Plc is concerned about giving its professional advisors access to inside information.  

Which of the following best reflects the FSA recommendation for the situation of selectively disclosing information to “outsiders”?

(a) professional advisors can be assumed to have access to all inside information

(b) professional advisors should cover this situation in their standard terms of engagement

(c) if the company is relying on a duty of confidentiality with the advisor then that should be documented and recorded
(d) the company must always restrict inside information to those “outsider” individuals who have been approved and authorised by a Board minute

(e) don’t know

Answer

The right answer is (c) if the company is relying on a duty of confidentiality with the advisor then that should be documented and recorded.

This applies particularly to legal advisors, investment bank advisors and to credit rating agencies.  If the advisor has an ongoing relationship with the company then the standard terms of engagement can be relied upon – however, the responsibility lies with the company to ensure confidentiality rather than the professional advisor.  It should be further noted that the selective disclosure should only be made where the recipient requires the information to carry out their duties to the company.
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Question 4

The Market Abuse Directive (MAD) provides two “safe harbours” such that valid transactions will not be construed as market abuse.

Which of the following activities are covered by the two “safe harbours”?

(a) book building and price-stabilising activities
(b) price-stabilising and repurchase of own shares

(c) repurchase of own shares and takeover activity

(d) takeover activity and book building

(e) don’t know

Answer

The right answer is (b) price-stabilising and repurchase of own shares

Book building is not mentioned in the Directive or the Code of Market Conduct.  Takeover activity is mentioned in the Code of Market Conduct; it is one of the activities which, according to the Code, will not amount to market abuse, but it is not one of the Directive’s safe harbours.

ACT Briefing Note: The New Market Abuse and Disclosure Regime in the UK – A Guide for Listed Companies by Linklaters
The Treasurers’ Handbook 2005, European Financial Services Regulation by Tolek Petch, Slaughter and May

Question 5

Which of the following are one of the conditions that must be satisfied in order for share buy-backs to fall within the safe harbour?
(a) the price paid is no higher than the previous independent trade and the terms of the buy-back have been announced
(b) the price is no higher than 105% of the latest 5-day average and the terms of the buy-back have been announced

(c) the sole purpose of the buy-back is to reduce capital and the maximum repurchase is 5.0% of issued equity over a year

(d) the maximum repurchase is 5.0% of issued equity over a year and the purpose of the buy-back is to meet obligations under an employee share plan

(e) don’t know

Answer

The right answer is (a) the price paid is no higher than the last independent trade and the terms of the buy-back have been announced

A maximum price of 105% of the 5-day average is permitted under the Listing Rules, but not the safe harbour regulation.  The maximum of 5.0% of issued equity is the limit under the pre-emption disapplication, not mentioned in the safe harbour regulation.
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Question 6

Under the Market Abuse rules specific categories of people are required to report dealings in the company’s shares.  Which of the following best describes the categories covered?

(a) main board directors only

(b) main board directors and their close relatives / related companies

(c) main board directors, relatives of main board directors and senior executives who have access to inside information

(d) main board directors, relatives of main board directors, senior executives with access to inside information and their relatives
(e) don’t know

Answer

The right answer is (d) main board directors, relatives of main board directors, senior executives with access to inside information and their relatives

The Directive extends the scope of previous UK regulation on disclosure to “persons discharging managerial responsibilities” and their “connected persons”.  This terms include directors and senior executives who have access to inside information and can make decisions affecting the future development and prospects of the business.  “Connected persons” include relatives or any entity that they control.
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